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CONDOMINIUM AND COOPERATIVE HOUSING: TAXATION BY
STATE AND FEDERAL GOVERNMENTS
With the trend toward seasonal residence in the state of Florida, condominiums and cooperative apartments have become increasingly popular
as a means to avoid the rise in building and upkeep costs while maintaining
the advantages of home ownership not present in the traditional system of
apartment rental. The novel and complex undertaking of splintering the
ownership of a modern, muldstoried building, however, has had its share
of problems, especially in the area of federal and state taxation.
The condominium is a form of ownership of real property by which an
individual takes the fee simple tide to his apartment or unit,1 and an
undivided share in the land and all other parts of the building held for the
common use or benefit of the unit owners. Management of the condominium
is carried out by an organization of unit owners who obtain funds to defray
common expenses by assessing the various unit owners. 2 The condominium, as
a form of property ownership, was introduced in Florida in 1963.3
By contrast, the cooperative housing corporation is a corporation organized for the purpose of constructing, maintaining, and operating apartment
units for the benefit of its stockholders. Each tenant-stockholder's certificate
carries with it the right to live in his particular apartment. Title to the land,
the building and its improvements is in the corporation, and the individual
tenant-stockholder has no insurable interest in the title to the property. 4
TAXATION OF THE CONDOMINIUM UNIT OWNER

Because the unit owner has a direct ownership interest in his unit, he is
treated as any other home owner for tax purposes. Section 164 of the Internal
Revenue Code permits the deduction of all state and local real property
taxes paid by the taxpayer if he itemizes his deductions on his return. The
Treasury Regulations provide that the deduction is allowable only to the
individual on whom the taxes are imposed. 5 This presents little problem in
most statesG because they have modeled their condominium acts after the
1. FLA. STAT. §711.04(1) (1967).
For a more complete discussion of the structure of the condominium as a form of
real property, see FLORIDA REAL PROPERTY PRACTICE II Condominium §18 (Fla. Bar Continuing Legal Education Practice Manual No. 4, 1965); 4 R. POWELL, RE.AL PROPERTY 761
(1968); Note, Land Without Earth- The Condominium, 15 U. FLA. L. REv. 203 (1962).
3. FA. STAT. ch. 711 (1967); McCaughan, The Florida Condominium Act Applied, 17
U. F. L. REv. 1 (1964).
4. For a more detailed discussion of the structure of the cooperative housing corporation, see FLORIDA REAL PROPERTY PRACTICE HI Cooperatives §19 (Fla. Bar Continuing Legal
Education Practice Manual No. 4, 1965); 4 R. POWELL, REAL PROPERTY 761 (1968); Anderson,
Cooperative Apartments in Florida, 12 U. MIAMI L. REv. 13 (1957); Note, Cooperative
Apartments-A Legal Hybrid, 13 U. FLA. L. REV. 123 (1960).
5. Treas. Reg. §1.164-1 (1957).
6. FLA. STAT. §711.19(1) (1967): "Property taxes and special assessments assessed by
municipalities, counties and other taxing authorities shall be assessed against and collected
on the condominium parcels and not upon the condominium property as a whole." See,

2.
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Federal Housing Authority (FHA) model statute, which provides for the
separate assessment of each unit and its proportionate share of the common
areas.7 The FHA added special impetus to the acceptance of its model statute
by stating that it would insure condominium mortgages only if taxes were
assessed on a unit basis.8 Under the plan of separate assessment, a unit owner
is liable only for his own property taxes and is protected if the owner of
another unit fails to pay his tax. However, if the taxes are assessed on the
building as a whole, and the taxes are paid on a prorata basis, the failure
of one unit owner to meet his obligation would make the other unit owners
liable for the unpaid balance.
Even where the taxes are not separately assessed the unit owner should
still be entitled to deduct his share of the property taxes paid by showing
that his prorata share is included in the assessment made on his unit by the
association. 9 If the land on which the condominium sits is leased, and the
lessor pays the taxes, the individual unit owners will lose the deduction unless
they can show under section 162 of the Internal Revenue Code1 ° that the
lessor passed the taxes on to them in the form of increased or additional rent.
The IRS ruling that a tenant-stockholder in a cooperative housing corporation built on a long-term ground lease may deduct his proportionate share
of the property taxes paid, even though the legal title to the land is in the
lessor, weighs heavily in favor of the deduction for the unit owner." Similarly,
under section 163 of the Code the unit owner would be entitled to deduct
his share of the interest paid on the condominium mortgage if he had to
assume the indebtedness in order to acquire his interest in the condominium.
He would also be able to deduct the interest paid on a mortgage of the unit
2
of which he is the legal or equitable owner.
Problems may arise in dealing with deductions for uninsured casualty
losses under section 165 (c) (3). The Code allows the individual taxpayer
to deduct uninsured casualty losses unconnected with a trade or business
that exceed the one hundred dollar floor limitation.13 The majority of the
losses would more than likely be covered by insurance obtained either by
the unit owner or the management body. 14 Clearly, the individual would be
§1350 (Deering Supp. 1969); N.Y. REAL PROP. LAw §339 -y (McKinney
1968); N.C. GEN. STAT. §47A-21 (1966).
7. Housing Act of 1961 §104, 75 Stat. 160 (1961).
8. 24 C.F.R. §234.26 (d) (Supp. 1964).
9. The unit owner's position is similar to that of the tenant-stockholder in a cooperative housing corporation where a proportionate deduction is allowed under INT. RaV. CODE
of 1954 §216 [hereinafter cited as CODE].
10. Treas. Reg. §1.162-11 (1960).
11. Rev. Rul. 62-178, 1962-2 CuM. BULL. 91.
12. Treas. Reg. §1.163-1 (b) (1962). This deduction was specifically provided for in
Rev. Rul. 64-31 1964-1 CuM. BULL. 300.
13. CODE §165 (c) (3).
14. For a discussion of some of the insurance problems related to condominiums, see
Elman, Fundamentals of the Condominium and Some Insurance Problems, 1963 INs. L.J.
733; Rohan, Disruption of the Condominium Venture: The Problem of Casualty Loss and
Insurance, 64 COLUM. L. Rv. 1045 (1964).

e.g.,

CAL. CIV. CODE
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entitled to take the deduction for damage to his unit. However, it is not
clear who would be allowed to take the deduction for damage to the common
areas.
An obvious approach would be to divide the loss deduction for damage
to the common areas proportionately among the unit owners. However, this
would be most unfavorable from the unit owner's point of view, especially
for minor casualty losses, in view of the one hundred dollar floor built into
section 165 (c) (3). The effect would be to reduce the total deductible loss
to the common areas by one hundred dollars times the number of unit
owners. A better solution would be based upon a consideration of who would
usually have to bear the initial cost of repairing the damage. Normally, this
expense would fall upon the management body to be paid from the proceeds
of insurance or from a reserve fund established for this purpose. It therefore
seems advisable that the management body be allowed to take a single deduction for the amount of the uninsured loss, thereby incurring only one onehundred dollar exemption floor. However, if the amount of the loss were
so great as to exceed the reserve fund, each unit owner would then have to be
separately assessed to meet the deficiency and would therefore directly bear
the cost of the loss. In this situation it would seem best to have the loss
15
divided pro rata among the unit owners.
A related question concerns the manner in which the deduction may be
taken for an uninsured casualty loss to the taxpayer's residence. The leading
case in this area was Maurerv. United States,1 6 in which the taxpayer sought to
deduct an uninsured casualty loss from ordinary income under section 165.
The Commissioner contended that an uninsured loss suffered on residential
property held for more than six months should be treated as the involuntary
conversion of a capital asset under section 1231. The Tenth Circuit Court
of Appeals agreed with the taxpayer and held that while a compensated loss
bore some relation to an involuntary sale or exchange, an uncompensated
loss possessed no "rational basis for capital loss treatment."'.7 However, the
Commissioner refused to acquiesce in the decision,' 8 and the Maurer case
has since been repudiated by the Sixth Circuit in the case of Morrison v.
United States.'9
In Morrison the taxpayer contended that because there was no conversion
into other property or money the loss was not of the type covered by section
1231 (a). The Commissioner, on the other hand, contended, and the court
agreed, that Congress had only excluded losses involving property used in a
trade or business and any capital assets held for more than six months and
held for the production of income, which were not compensated by insurance
from the coverage of section 1231 (a).20 Although the Treasury regulations
15. Note, Condominium- Tax Aspects of Ownership, 18 VAND. L. REv. 1852, 1837 (1965).
16. 284 F.2d 122 (10th Cir. 1960).
17. Id. at 124.
18. Rev. Rul.61-54, 1961-1 CUM. BULL. 898.
19. 555 F.2d 218 (6th Cir. 1966), cert. denied, 384 US. 986 (1966).
20. Chewning v. Commissioner, 44 T.C. 678 (1965), aff'd, 365 F.2d 441 (4th Cir. 1966),
cert. denied, 385 U.S. 930 (1966); Treas. Reg. §1.1251-1 (5) (1957).
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are in accord with Morrison it seems that the proper resolution of this
situation is that reached in the Maurer case: that section 1231 applies to
involuntary conversions and not to casualty losses.
If the unit owner converts his unit into rental property, he may be
entitled to a deduction for depreciation, maintenance and repairs, and other
expenses incurred in renting his unit. This deduction arises because the
property is being held by the unit owner for the production of income.2 1 A
similar deduction is available if the unit owner uses his unit in his trade or
business.2 2 If the unit owner should sell his unit at a loss he would be entitled
to take the loss deduction under section 165 (c) (1) .23 Real estate rented as
a trade or business is not considered to be a capital asset.2 4 Therefore, a loss

on the sale of such property would not be limited to a capital loss but could
be deducted from ordinary income as a business loss. It is questionable whether
the rental of a single unit would constitute a trade or business, but the
regulations and cases indicate that such a characterization might be allowed.2 5
Since the unit owner is treated as the owner of real property, he is
entitled to the benefits offered by section 121 and 1034 dealing with the sale
of an individual's residence.2 6 Section 1034 provides that the gain on sale of
a residence will be recognized only to the extent that the adjusted sales price
thereof exceeds the cost of the new residence.2-7 A requirement that should be
carefully noted, because of the seasonal nature of the occupancy of these units
in Florida, is that for the benefits of section 1034 to attach, the house that is
sold must have been the principal residence of the taxpayer. 2 Also, since
the condominium is real property, it may be used to create a joint tenancy
29
without giving rise to a taxable gift.

The one disadvantage of condominium ownership as opposed to home
30
ownership has been in the area of homestead exemption from taxation.
The Florida courts and the attorney general have interpreted the constitutional provision narrowly, reasoning that since the condominium is a separate
parcel of real property it should be allowed but one 5,000 dollar exemption.
Therefore, the single exemption would have to be divided among the qualified
unit owners.

3s

21. CODE §§212, 167 (a) (2).
22. CODE §§162, 167 (a) (1).
23. The section provides for losses that arise out of a trade or business.
24. Treas. Reg. §1.165-9(b) (1) (1960).
25. Compare Grier v. United States, 120 F. Supp. 395 (D. Conn. 1954), aff'd mem., 218
F.2d 603 (2d Cir. 1955), with Leland Hazard, 7 T.C. 372 (1946); Treas. Reg. §1.165-9(c)
(1960).
26. Rev. Rul. 64-31, 1964-1 Cum. BULL. 300; CODE §121 applies special rules to sales
by persons over age 65.
27. CODE §1034(b); Treas. Reg. §1.134-1 (b) (3) (1963).
28. CODE §1034 (a); Treas. Reg. §1.1034-1 (a) (1963).
29. CODE §2515 (a). A discussion of the unfavorable estate and gift tax consequences may
be found in R. STEPHENS & G. MAXFIELD, FEDERAL EsTATE AND GiFr TAXES 108-17 (2d ed.
1967).
30.

FLA. CONST. art. X, §7 (1885).

31. Overstreet v. Tubin, 53 So. 2d 913 (Fla. 1951); Gautier v. State, 127 So. 2d 683
(3d D.C.A. 1961), appeal dismissed, 135 So. 2d 740 (Fla. 1961); FLA. STAT. §711.19(3) (1967);
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The legislature, however, has modified this unequal treatment of both
the condominium and the cooperative in the new constitution adopted by
the voters on November 5, 1968:32
Every person who has the legal or equitable title to real estate and
maintains thereon the permanent residence of the owner ... shall be
exempt from taxation thereon. . . The real estate may be held by
legal or equitable title ... as a condominium, or indirectly by stock
ownership or membership representing the owner's or member's proprietary interest in a corporation....
TAXATION OF THE MANAGEMENT BODY

The most serious problem facing condominium unit owners arises in the
providing of management services to unit owners. Enabling legislation in
the various states generally requires that an association be established by the
unit owners to govern the administration of the common areas, to maintain
and to repair the building, and to provide a method of collection of funds
needed to pay for the above services.3 3 This contractual relationship among
the various unit owners may result in a change in tax status if due caution
is not exercised. If the condominium is used solely for residential purposes
by the unit owners, more than likely they will be treated as tenants-in-common
for tax purposes. Since there is a lack of joint business purpose, each unit
owner will be treated as an individual taxpayer for the purpose of determining
his own deductions on his unit and his share of the common area. That one
or more of the unit owners rents his apartment to outsiders should in no way
affect this tax status as tenants-in-common. The situation becomes more difficult if the condominium should rent out any of the commonly held property,
such as ground floor stores. In this case all of the unit owners acting in
concert would be engaged in the business of renting property. If the association provides services to the occupants of the rental space, it may be subject
to taxation as a partnership. 34 However, if the unit owners do nothing more
than keep the property in repair and the rental is set on a net basis, this
will not be sufficient to classify the operation as a partnership for tax
purposes.33
The least desirable result from the unit owners' point of view, if proper
care has not been exercised, would be classification as a corporation and being
taxed as such. In order to determine whether the organization of unit owners
is an association taxable as a corporation, six characteristics set out in the
[1961-1962] FLA. ATr'Y GEN. BIENNIAL REP. 464; [1963-1964] FLA. ATIrY GEN. BIENNIAL REP.
275.
32. FLA. CoNsr., art. VII, §6 (1968). The attorney general has held that the extension
of the exemption to condominiums and cooperative housing corporations will not become
effective until the calendar year 1970. Op. Arr'Y GEN. 068-110 (1968). This opinion has since
been overruled by the Florida supreme court, see Ammerman v. Markham, 222 So. 2d (Fla.

1969).
33. FIL. STAT. §711.12 (1967); McCaughan, supra note 3, at 24.
34. Treas. Reg. §1.761-1 (a) (1) (1959). According to the Regulations it makes no difference whether the services are provided directly or through an agent.
35. Id.
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regulations must be met: they must be associates whose objective is to carry
on a business and divide the profits therefrom, there must be continuity of
life, centralization of management, free transferability of interests, and limited
liability. 36 According to the regulations, the existence of associates and the
objective to carry on a business and divide the profits therefrom are characteristics essential to the classification of an arrangement between co-owners
37
The management
of property as an association taxable as a corporation.
the unit owners
by
established
it
is
body will obviously have associates because
3 8,
It might
condominium.
the
to act as their agent in all of the dealings of
that the
however,
space,
be argued in the case of a condominium with rental
entire condominium is not operated for profit since a substantial portion is
devoted to nonbusiness and personal residences. Therefore, all that would
be subject to the corporate tax is that portion devoted to business rentals
3 9

to outsiders.

The regulations provide that an organization has continuity of life if
the death, insanity, bankruptcy, retirement, resignation, or expulsion of any
°
member will not cause the dissolution of the organization.4 Clearly, none
of these conditions, if suffered by a unit owner, would cause a dissolution
of the condominium. The condominium will last until the building is
destroyed or until the unit owners decide to terminate the condominium
status. 41 Centralization of management will be said to exist if the governing

body has continuing exclusive authority to make all the management decisions.
With this requirement in mind, the bylaws might provide that all actions
of the management body be approved by the unit owners, thereby avoiding
management centralization. 4 2 To what extent it will be feasible to require
unit owners to participate in the management decisions is a matter of business
judgment, especially in the case of the high-rise condominium with its
multitude of owners. Therefore, the large condominium will need some
form of centralized management.
While in most states it is doubtful whether the unit owners would have
the advantage of limited liability,4 3 the Florida Condominium Act specifically
limits liability for common expenses and "for any damages caused by the
4
association on or in connection with the use of the common elements."
If each unit owner can freely transfer his ownership interest in the condominium to another person who thereby becomes a party to all the agreements, covenants, and restrictions of the condominium, the corporate char-

36. Treas. Reg. §301.7701-2 (a) (1) (1960).
37. Treas. Reg. §301.7701-2 (a) (2) (1960).
38. FLA. STAT. §711.11 (2) (1967).
39. Morissey v. Commissioner, 296 U.S. 344 (1935).
40. Treas. Reg. §301.7701-2 (b) (1) (1960).
41. FLA. STAT. §711.16 (1967).
42. Morissey v. Commissioner, 296 U.S. 344 (1935); Ostrow v. Commissioner, 15 CCH
Tax Ct. Mem. 957 (1956).
43. The lack of limited liability arises because condominiums are usually unincorporated and the unit owners as tenants in common are liable for the acts of their agents.
44. FLA. STAT. §711.18 (2) (1967).
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acteristic of free transferability of interests will be present. 45 The Florida
act provides that the condominium declaration may provide for covenants
or restrictions on the transfer of a unit and may thereby defeat the existence
of this characteristic. According to the regulations, the right of first refusal
in the management body is not sufficient to defeat the existence of free
46
transferability.
From the above discussion it is apparent that in Florida a condominium
does possess most of the characteristics necessary for it to be declared an
association taxable as a corporation. 47 Therefore, it becomes important to
consider methods of reducing or eliminating taxable income of the association.
Generally, assessments on the unit owner and rental proceeds from the
common areas are the principal sources of income to the association. Income
from the assessment of the unit owners could be reduced by conforming it to
estimated annual expenditures. Provision could be made in the bylaws
for special assessments or refunds if they are needed. Assessments placed in
a reserve fund for future capital expenditures would probably avoid taxation
since they would be treated as contributions to capital.48
In a condominium where there is no rental or other source of income,
the possible corporate tax may be avoided altogether through the use of
an irrevocable trust account. In the case of Angelus Funeral Home,49 the
funeral home employed an irrevocable deferred payment trust (preneed
funeral plan agreement) into which all funds were deposited. As the funds
were needed to defray the funeral and perpetual care costs, the funds were
withdrawn and credited to the operating account. The Commissioner challenged the arrangement stating that all payments received constituted gross
income to the funeral home. The Tax Court held, however, that all funds
received under the agreement were received in trust with no immediate
right to their use attaching to Angelus. Therefore, they could not be considered gross income at the time received. 50 This procedure should be equally
applicable to the condominium. All assessments could be paid into an
irrevocable trust to be held for future expenditures, the management body
having no immediate claim of right to the funds. Once an expense is incurred,
the funds necessary to meet just that expense could be transferred to the
general operating account. Thus, at the end of the year the association
should have a zero balance in its operating account and have no income
subject to taxation.
The problem of minimizing rental income from outsiders is more difficult.
It is usually suggested that this income be used to reduce the assessments
normally made on the unit owners for operating expenses. In Anaheim
45. Treas. Reg. §301.7701-2 (e) (1960).
46. Treas. Reg. §801.7701-2 (e) (2) (1960).
47. Morissey v. Commissioner, 296 U.S. 344 (1935); Treas. Reg. §301-7701-2 (a) (3) (1960).
48. CoDE §118; Treas. Reg. §1.118-1 (1956).

49. 47 T.C. 391 (1967).
50. Id. at 397. There, the funds were not received under any claim of right and therefore did not constitute income to Angelus. See Broadcast Measurement Bureau, Inc., 16
T.C. 988 (1952); Seven-Up Co., 14 T.C. 965 (1950).
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Union Water Co. v. Commissioner,1 the Ninth Circuit Court of Appeals,
in an analogous situation, reversed the tax court and said that the showing
of no profit by a nonprofit water cooperative was correct since it was entitled
to deduct all of its expenses under section 162 of the Code. 52 Following the
court's reasoning in Anaheim, it appears that the management body should
be allowed to deduct expenses of operating the condominium from the rental
income it receives, thereby reducing its taxable income.
By following this procedure, however, the condominium may cause the
unit owners to be treated as having received a constructive dividend from
the association to the extent that their normal assessment is reduced by the
rental income.5 3 This amount would be considered received by the taxpayer
when it is credited to his account. The consequences of this treatment are
(1) that the expenditures in the nature of a dividend will be nondeductible
by the association; s 4 and (2) that the unit owners will have taxable income
to the extent that their assessment is reduced. 5In light of these problems it might be wise for the unit owners to form
a corporation to handle all their common problems rather than have corporate
status imposed by the federal government. After the corporation is formed,
the unit owners could lease their share of all the commonly owned property
to the commonly owned corporation. The unit owners could then set the
lease rentals at an amount equal to their prorata share of the amounts charged
the outside tenants. This would serve to minimize, if not eliminate, the income
to the corporation. The income that would result to the individual unit
owner would be offset by deduction for taxes, interest, and his share of the
depreciation of the commonly held property. Though the unit owner may
have to pay a tax, there should be satisfaction in having avoided the hidden
corporate tax on an association taxable as a corporation.
TAXATION OF THE TENANT-STOCKHOLDER

Since 1959, chapter 617 of the Florida statutes has allowed the formation
of a nonprofit corporation for the purpose of holding title to land owned
by a cooperative housing corporation and operating it for the use and benefit
of the tenant-stockholders. This characterization has little effect on the
cooperative's status for federal tax purposes if the corporation shows a profit
at the end of the year. In order to entitle the tenant-shareholders to most of
the deduction granted to the condominium unit owner, the cooperative
51. 321 F.2d 253 (9th Cir. 1963); Chicago & Western Ind. R.R. v. Commissioner, 303
F.2d 796 (7th Cir. 1962).
52. In Anaheim the water cooperative sold water to its shareholders and also received
income from oil and gas leases and rentals. The corporation used this income to reduce the
amount it charged shareholders for the water. The net result was that the corporation
showed no profit since its cost of supply waters to the shareholders equalled its total income.
Id. at 255.
53. Treas. Reg. §1.451-2 (1957). The court in Anaheim did not discuss this problem.
54. Dividends paid by the corporation do not constitute a deduction against income
for the purposes of corporate income tax.
55. The amount of the dividend is subject to the earnings and profits limitation of
CODE §316.
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housing corporation must first meet the requirements set out in section 216
of the Code.
First, the corporation must have no more than one class of stock outstanding. 56 Second, each tenant-stockholder must be entitled, as a result of
his ownership of stock, to occupy for dwelling purposes an apartment in a
building owned or leased by the corporation. The stockholder would not
be required to occupy the premises so long as he possessed this right against
the corporation. 57 Third, no stockholder can be entitled to receive any
distribution, except in liquidation, other than one taxable as a dividend. 58
Fourth, and most important, eighty per cent of the gross income of the
corporation for the taxable year must be derived from the tenant-stockholders. 59 However, the fact that a cooperative housing corporation does not
qualify under section 216 of the Code one year will not deprive it of the
classification in future years.
Under section 216 the purchaser of stock carrying with it the right to
occupy an apartment in the cooperative is treated for federal tax purposes
as the owner of an interest in the real property itself. Under section 216 (a)
of the Code, the tenant-stockholder is specifically allowed to deduct his
proportional share, based on his stock ownership, of the real property taxes60
and mortgage interest6- paid by the cooperative. This deduction, however, is
limited to the taxes and interest incurred or paid by the corporation on the
land and improvements used by the tenant-stockholders. 62 Taxes and mortgage
interest incurred on space rented by the corporation to outsiders can be
deducted only by the corporation. Because the corporation is the actual
owner, it too, is allowed the full deduction for the interest and taxes paid;
there is no mere passing through of the deduction at the corporate level.
Both the corporation and the tenant-stockholders are entitled to take a deduction for the same items.

56. CODE §216(c)(1)(A); Treas. Reg. §1.216-1(c)(1) (1964).

Ownership of a nominal

amount of preferred stock by the FHA does not constitute a second class of stock. Rev.
Rul. 53-120, 1953-2 CuM. BULL. 130. A corporation that has members instead of stockholders meets the requirements, Rev. Rul. 55-316, 1955-1 CuM. BULL. 312.
57. CODE §216(b) (1) (B); Treas. Reg. § 1.216-1 (c) (2) (1964). Even though an individual

has the right to occupy more than one apartment he is still considered to be a tenantstockholder. Rev. Rul. 66-341, 1966-2 Cum. BuLL. 101.

58. CODE §216 (b) (1)(C).
59. CODE §216 (b) (1) (D); Treas. Reg. §1.216-1 (c) (4) (1964). The 80% test applies to

the total gross income for the entire taxable year of a corporation that changes over to a
cooperative ownership during such year. Rev. Rul. 55-556, 1955-2 CuM. BuLL. 57. Ownership of stock by another corporation does not prevent the issuing corporation from quali-

fying as a cooperative housing corporation as long as the 80% test is met. Rev. Rul. 55-564,
1955-2 Gum. BuL. 58. Amounts received from tenant-stockholders to defray maid, garage

or parking space, utilities, recreational facilities, cleaning, and services related to these
conveniences are considered gross income from the tenant-stockholders for the purposes of
the 80% test. Rev. Rul. 68-378, 1968-30 INT. Rxv. ButL. at 15. See also Rev. Rul. 58-421,
1958-2 CuM. BuLT. 112.
60. CODE §164.
61.
62.

CoDE §163.
Treas. Reg. §1.216-1 (e), examples 2, 3 (1964).
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Where the cooperative is constructed by the corporation on a leasehold,
the real estate taxes assessed against the value of the land may not be
deducted by the tenant-stockholder even though the corporation is required
by the groundlease to pay the taxes. 63 The rationale for not allowing the
tenant-stockholder to deduct the real property taxes on the land is that such
payments constitute payment of rent by the cooperative rather than payment
of taxes on the co-op's property. However, taxes levied against the building
are deductible by the tenant-stockholders if the life of the building is shorter
than the term of the lease.64 Because the building is "owned" by the corporation rather than by the ground lessor, the corporation has the entire economic
interest in the building since its useful life will end before the lease terminates.
It follows that where the co-op leases rather than owns the apartment
building, the tenant-shareholders get no tax benefit for real estate taxes
65
levied against the building and paid as additional rent to the landlord.
Thus, the Service might not allow a deduction for taxes and interest on a
building constructed by the corporation on a leasehold where the lease term
was shorter than the useful life of the building since the lessor would have
a reversionary interest in the building. The tenant-stockholders are entitled
to deduct their share of the depreciation deduction taken by the corporation
on the building itself. 66 However, a depreciation deduction is not allowed
to a tenant-stockholder on his apartment unless it is used by the stockholder
in his trade or business or is held for the production of income. 67 The
amount of the deduction allowable to the tenant-shareholders must be reduced
by the amount allocable to areas rented out by the corporation for its own
account.68 The tenant-stockholder would also be able to deduct the payments
made by him to the cooperative housing corporation for repairs, maintenance,
and similar expenses under section 162 independently of section 216 if he
uses his apartment unit in his trade or business or holds it for the production
of income.
A problem is presented where the tenant-stockholder and the corporation
have different taxable years. The deduction allowable to the tenant-stockholder is limited to the amounts incurred or paid by the corporation before
the close of the taxable year of the tenant-stockholder. Since the tenantstockholder will not know whether the corporation qualifies under section
216 (b) (1) (D) until the end of its taxable year, he will be unable to deduct
any amounts paid or incurred between the close of the corporation's taxable
year and his taxable year. However, when it has been ascertained that the
corporation qualifies, the tenant-stockholder may then file a claim for refund
or an amended return to take advantage of the lost deductions. 69

63.
64.
65.
66.
67.
68.
69.

Rev. Rul. 62-177, 1962-2 GuM. BULL. 89.
Rev. Rul. 62-178, 1962-2 CuM. BULL. 91.
Rev. Rul. 62-177, 1962-2 CUM. BULL. 89.
CODE §216 (c); Treas. Reg. §1.216-2 (1962).
Treas. Reg. §1.167-1 (a) (4) (1962).
Treas. Reg. §1.216-2 (b) (ii) (1962).
Rev. Rul. 59-257, 1959-2 CuM. BULL. 101.
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The tenant-stockholder is also entitled to the benefits of the nonrecognition provisions of sections 1034 and 121 on the sale or purchase of a cooperative apartment.70 In determining the amount reinvested, the cost of the new
residence will include the amount paid for the stock and the portion of the
mortgage indebtedness allocated to the apartment, if the retention of the stock
is subject to the payment of the mortgage. 71 In the area of uninsured casualty
losses, the tenant-stockholder is limited to a long-term capital loss under the
worthless security provision of section 165.72 Also, any attempt by the tenantstockholder to create a tenancy by the entireties or a joint tenancy with
his wife with right of survivorship will give rise to a taxable gift because the
tenant-stockholder husband's interest is not in fact an interest in real
73
property.
TAXATION OF THE CooPERATIVE HOUSING CORPORATION

Since the cooperative is organized as a corporation, there is no question
about its being taxable as a corporation. Section 216 of the Code does not
provide an exemption from taxation for the corporation. If the corporation
has tax liability, the tenant-shareholders will be called upon by the corporation to pay the tax. In most cases this liability is not a serious one because
the corporation is entitled to take deductions for interest, depreciation, and
taxes against its income. As stated above, that these items are also deductible
by the tenant-stockholders does not affect the right of the corporation to take
the deduction. Other items of deductible expense to the corporation would
include repairs, maintenance, and payments for water, garbage, heat, light,
power, and other services. Since these are personal to the corporation they
are not deductible by the tenant-shareholders.
Where the cooperative's sole source of income is from tenant-shareholders,
it would be rather easy to gear assessments to the estimated annual expenditures and thereby avoid any taxable income. The cooperative could also make
use of an Angelus trust to avoid taxable income. However, a different situation
is presented where the cooperative housing corporation derives commercial
income from garage space, or rental from ground floor stores or apartments
rented to nonstockholders. Even in this case the corporation can avoid
substantial taxable income by using depredation and other expense deductions on the residential space, which is run on a break-even basis to shelter
the commercial income.

74

The main problem facing the cooperative housing corporation is to make
sure that no more than twenty per cent of its gross income is received from
outside sources. Rentals received from a commercial tenant who is also a
70. CODE §§1034(f, 121 (d) (3).
71. Rev. Rul. 60-76, 1960-1 Cum. BULL. 296.
72. CODE §165(g). Tenant-stockholder's interest consists of stock rather than a proprietary lease, Peake v. Commissioner, 10 CCH Tax Ct. Rep. 577 (1951).
73. Rev. Rul. 66-40, 1966-1 CuM. BuLL. 227.
74. Aronsohn, The Tax Position of the Homeowner, N.Y.U. 26TH INsT. ON FED. TAX
287, 307 (1968).
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stockholder will be nonqualifying income if the tenant is a trust, partnership,
or a corporation. 75 Also, if the corporation leases any unsold apartments,
the money received would be nonqualifying because the tenants are mere
lessees and not stockholders. It should be noted that for the purposes of
determining gross income, amounts paid by the tenant-stockholders to retire
mortgage indebtedness to construct the apartment building are excluded.
These amounts are treated as nontaxable capital contributions made to the
corporation by the tenant-stockholders. In certain circumstances the answer
to a situation in which the commercial space produces gross income to the
corporation in excess of the twenty per cent allowable would be to separate
the building into two distinct corporations. The cooperative housing corporation would own only the residential portion, the commercial part being owned
by a separate entity.76
CONCLUSION

While ownership of a condominium unit or an apartment in a cooperative housing corporation provides many of the tax benefits lacking in the
mere rental of an apartment, possible tax disadvantages make it less desirable
than outright ownership for tax purposes. However, with the rising land,
building, and upkeep costs of today and the increase in seasonal residency,
the condominium and cooperative housing corporation provide an attractive
alternative to the conventional form of home ownership. Therefore, if the
precautions suggested above are followed, the unit owner or tenant-stockholder
should be able to avoid most of the unfavorable tax consequences arising
from that form of property ownership and at the same time take advantage
of those tax benefits usually associated with conventional home ownership.
FRANK

75.
76.

J.

RIEF, III

Rev. Rul. 58-421, 1958-1 CuM. BULL. 112; Rev. Rul. 55-654, 1955-2 CuM. BULL. 58.
See, e.g., Rev. Rul. 55-316, 1955-1 Cum. BULL. 312.
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